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TITLE: CHANGE OF ZONE NO. 04025, a text
amendment to § 27.71.120 of the Lincoln Municipal
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Brothers Construction, to allow temporary concrete
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STAFF RECOMMENDATION: Approval.

SPONSOR:  Planning Department 

BOARD/COMMITTEE:  Planning Commission
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RECOMMENDATION:  Approval, with amendments   (9-
0: Larson, Marvin, Carroll, Taylor, Sunderman, Carlson,
Krieser, Pearson and Bills-Strand voting ‘yes’). 

FINDINGS OF FACT:

1. The purpose of this text amendment is to permit temporary concrete paving plants for arterial streets inside the
city.  This does not include temporary asphalt batch plants for city arterial streets. 

2. The staff recommendation of approval is based upon the “Analysis” as set forth on p.2-4, concluding that the
proposed changes allow for a more flexible and cost effective process for locating temporary concrete paving
plants for city arterial street paving projects. 

3. On April 28, 2004, proposed amendments were submitted by the City Law Department in response to comments
from the Health Department and Public Works & Utilities (p.20).

4. The applicant’s testimony is found on p.7-8.  The applicant agreed with the proposed amendments, with the
exception of #1, which proposes to increase the separation from an occupied dwelling or from any school, church,
library, early childhood care facility, hospital, motel or park, from 300 ft. to  600 ft.  This amendment was
proposed by the Health Department.  The applicant believes that the 300 ft. has adequately protected both the
city and the neighboring property owners in the existing temporary batch plant ordinance for a number of years.
They will also be required to comply with the noise and emission code requirements.  

5. Mark Hunzeker also testified in support of the 300 ft. distance requirement (p.9).

6. There was no testimony in opposition.

7. On April 28, 2004, the Planning Commission agreed with the staff recommendation and voted 9-0 to recommend
approval, with all amendments  proposed by the Law Department except the distance requirement.  The
Commission recommends that the distance requirement remain at 300 ft.  
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LINCOLN CITY/LANCASTER COUNTY PLANNING STAFF REPORT
___________________________________________________

for April 28, 2004 PLANNING COMMISSION MEETING

**As Revised and Recommended for Approval by Planning Commission**
April 28, 2004

P.A.S.: Change of Zone #04025

PROPOSAL: Revise language in the LMC §27.71.120 for temporary concrete paving plants.

CONCLUSION: The proposed changes to LMC §27.71.120 allow for a more flexible and cost effective
process for locating temporary concrete paving plants for city arterial street paving
projects.

RECOMMENDATION:  Approval

GENERAL INFORMATION:

HISTORY:

May 6,
1999 The change of zone # 3164 allowed temporary concrete batch plants for paving streets in new

subdivisions.

July 14, 
1997 The City Council approved Change of Zone # 3054 which created section 27.71.120 (b) that

permits temporary paving plants with specific restrictions.  The purpose of the change was
to make the City Zoning Ordinance consistent with the Lancaster County Zoning Regulations,
to allow highway contractors, who have contracts to pave state and county roads to operate
within the three-mile jurisdiction of Lincoln the same as beyond the City’s jurisdiction.

October 12 
1981 The City Council approved Change of Zone # 1894 to allow security fences a r o u n d

construction sites.

For more than 30 years the Lancaster County Zoning Resolution has permitted temporary
buildings and uses that are used in conjunction with construction.

ANALYSIS:

1. The purpose is to permit temporary concrete paving plants for arterial streets inside the city. This
does not include temporary asphalt batch plants for city arterial streets.

2. The proposed wording is similar to the existing wording for temporary concrete batch plants which
are permitted for the construction of streets inside new subdivisions by administrative permit issued
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by the Planning Director.

3. Of the changes, one major proposed change to this area of the ordinance was the change that
temporary concrete paving plants need not locate within the same section or within a mile of the
project in which the plant is serving.

4. Another major change to this section is the removal of all language dealing with the violation of any
part of the permit and thus revoking the permit by the Planning Director. In addition the changes
removed all language dealing with the appeal procedures. The  removal of this language is an attempt
to “clean” this area of the ordinance up. It is assumed that if the applicant does not comply with the
approved temporary permit then the permit can be revoked.

5. The Lincoln-Lancaster County Health Department recommends a 600 foot buffer between the
boundaries of the property used for concrete paving plants and an occupied dwelling, from any
school, church, library, early childhood care facility, hospital, motel, or park.  This recommendation
is based upon the potential for concrete paving plants to create an incompatible land-use situation
relative to noise pollution. In addition any new proposed temporary plant shall meet city noise and air
quality requirements. 

Language will be prepared by the time of the Planning Commission meeting to address the
above mentioned comments and the comparison below will be updated.

6. Engineering Services has reviewed the proposed text amendment to allow temporary concrete
paving plants to be allowed in the City limits to produce concrete for arterial street paving projects
and has the following comments:

A. Engineering Services supports the concept of allowing the plants because of potential
cost savings for arterial street paving projects and reduced truck traffic from
permanent sites to project.

B. I suggest clarification of terms in the existing portion of the code and the suggested
language.  There appears to be conflicting language.  27.71.120 (b)(1) requires paving
plants to be located outside City limits.  I assume that paving plants includes both
concrete or asphalt plants.

C. Section 27.71.120 (c)(2)(iii) addresses damage to unpaved roads.  I suggest there is
potential damage to paved streets especially if the paved street is a 27' wide local
residential street.  The plant owner should pay for street damage whether paved or
unpaved.

D. 27.71.120 (c)(1)(viii) requires a $5000 bond for clean up of the site after removal of the
plant site.  This may not be a large enough bond.  Perhaps a larger bond should be
required which will also include street repair along the identified travel routes.

E. Site restoration should also include vegetation and potentially erosion and sediment
control until the site is restabilized.

Language will be prepared by the time of the Planning Commission meeting to address the above
mentioned comments and the comparison below will be updated.
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A comparison with the existing wording for temporary concrete batch plants and the proposed working for
temporary concrete paving plants:

©) Temporary concrete batch paving plants.  Temporary concrete batch paving plants are
permitted in any zoning district by administrative permit issued by the Planning Director.  The Planning
Director shall not issue a permit or renew a permit without written approval by the Director of the Lincoln-
Lancaster County Health Department and the Director of the Public Works and Utilities Department.

(1) Applications for the administrative permit shall include: 
(i) A site plan showing the entire limits of the permit area including the plant

location, material storage areas, and the ingress/egress;
(ii) A dust control and suppression plan including the plant operations and haul

roads to and from plant to project;
(iii) A statement indicating the typical hours of operation.  The plant may operate

no more than fourteen hours per day, except on New Year Day, Memorial Day, the 4th of July, Labor Day,
Thanksgiving Day, and Christmas when the operation shall not begin before noon;

(iii) (iv) A description or manufacturer’s specification regarding particulate control
equipment;

(iv) (v) A copy of a signed contract or other verification that the applicant is under
contract to supply concrete for a city arterial street paving project a project requiring at least 3,000 yards
of concrete located within the same section or one mile of the permitted plant. The contract or other
verification shall include the commencement and ending dates of the project.  The Planning Director may
increase the one- mile distance limit to no more than two miles if necessary to avoid routing trucks
through local streets or inadequate county roads, or locations near occupied dwellings, schools, libraries,
churches, or other noise or dust sensitive uses; and

(v) A noise control plan that will allow the operation to comply with Chapter 8.24
of the Lincoln Municipal Code.

(vi) A copy of a signed lease or other verification that the applicant has
permission of the owner of the land upon which the plan shall be located to locate the plant thereon.

(2) The administrative permit shall be issued under the following conditions:
(i) The plant site shall be approved by the City Engineer or if outside the city

limits by the County Engineer and shall be located in the general vicinity of the specific arterial street
paving project or projects and have access to a paved road;

(ii) The boundaries of the property used for the plant shall be located no closer
than 300 feet from an occupied dwelling or from any school, church, library, early childhood care facility,
hospital, motel, or park;

(i) The plant shall be located on premises in the same section or within one
mile of the project identified on the application or as authorized under subparagraph (c)(1)(v) above;

(ii) The silo, batch plant, and aggregate storage shall be located no closer than
300 feet from an occupied dwelling or from any school, church, library, early childhood care facility,
hospital, motel, or park;

(iii) The permittee shall require its suppliers to use only paved roads approved
by the Director of Public Works or the County Engineer as the case may be, for the delivery of supplies to
the concrete batch plant.  The permittee shall further require that the drivers of concrete trucks leaving the
plant also use said paved roads.  EXCEPTION: The use of nonpaved roads may be approved on a case-
by-case basis by the Director of Public Works or County Engineer.  Additional bonding may be required to
pay for repairs of damage to such nonpaved roads; (**As revised by Planning Commission,
04/28/04**)

(iv) The  plant shall be removed upon completion of the project identified in the
application; or upon construction and occupancy resulting in a violation of subparagraph (c)(2)(ii) above. 
The permit site shall be cleaned up and restored to its pre-permit condition within thirty days following the
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completion of the project.  Restoration includes replanting of vegetation and maintenance of erosion and
sediment control until the site is reestablished.  Any paved or unpaved road damaged by the permittee’s
use of such road, including permittee’s suppliers and concrete trucks entering and/or leaving the plant,
shall be repaired at permittee’s cost and expense;  (**As revised by Planning Commission, 04/28/04**)

(v) All concrete produced by this plant shall be used to complete the project,
except that the permittee may use the concrete product for sidewalks, driveways, foundations, parking
lots, and other small concrete work to be performed by the permittee.  The concrete shall not be provided
for concrete work to be performed by persons other than the permittee.  The amount of concrete
produced for small concrete work shall not exceed fifty percent of that produced for the project;

(vi) The plant shall be recalibrated to the satisfaction of the Public Works and
Utilities Department prior to construction of any public improvement using concrete produced by this
plant;

(vii) The anticipated set up and removal dates shall be identified on the
application. Amendments to these dates must be requested to the Planning Director in writing;

(viii) The applicant shall submit a performance bond satisfactory to the City
Attorney in the minimum amount of $5,000, or an amount determined by the City to be sufficient, to
guarantee performance and clean up of the permit site and to pay for repairs to paved and unpaved roads
damaged by permittee’s use of such roads.  (**As revised by Planning Commission, 04/28/04**)

(3) Permits issued pursuant to this section shall expire on December 31of each year
or the completion date of the project as set forth in the permit application, whichever is earlier.  The
Planning Director may extend the expiration date by an administrative amendment upon a showing that
the project completion is delayed by weather or other causes beyond control of the permittee, or that the
permittee has contracted for another project in conformance with subparagraph (a) above; however, no
extension of the expiration date may extend the permit beyond December 31 of the year of issuance.  
Renewal of a previously issued permit shall be by application in the same form as the original permit.

(4) The Planning Director may revoke the temporary permit for any one or more of the
following violations:

(i)  Failure to operate the facility in accordance with the provisions of this
section or with the approved application;

(ii) A violation of any city, county, state, or federal law;
(iii) Denial of access to the site to determine compliance with this section;
(iv) Unreasonable noise or disturbance to the surrounding neighborhood;

(5) The action of the Planning Director in approving, denying, refusing to renew or
revoking a permit  pursuant to this section may be appealed.  Any aggrieved person may appeal the
action of the Planning Director to the Planning Commission by filing notice of appeal with the Planning
Director within fourteen days following the decision of the Planning Director.  Final action by the Planning
Commission may be appealed to the City Council by any aggrieved person by filing notice of appeal with
the City Clerk within fourteen days following the action by the Planning Commission. 

Prepared by:

Derek Miller
441-6372
dlmiller@ci.lincoln.ne.us
Planner

Date: April 20, 2004
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Applicant: Dobson Brothers Construction
P.O. Box 81409
Lincoln, Nebraska 68501
(402) 474-5115

Contact: Jack G. Wolfe
1248 O Street
Lincoln, Nebraska 68508
(402) 474-1507
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CHANGE OF ZONE NO. 04025

PUBLIC HEARING BEFORE PLANNING COMMISSION: April 28, 2004

Members present: Larson, Marvin, Carroll, Taylor, Sunderman, Carlson, Krieser, Pearson and Bills-
Strand.

Ex Parte Communications: None.

Derek Miller of the Planning staff submitted proposed revised language from the City Law
Department to address the recommendations of Public Works and the Health Department.

1. On page 4, line 5, strike the number “300" and insert the number “600".

2. On page 4, lines 12 & 13, delete the sentence “Additional bonding may be required
to pay for repairs of damage to such nonpaved roads.”

3. On page 4, line 15, after the word “project” insert a period and add the following two
sentences: Restoration includes replanting of vegetation and maintenance of erosion
and sediment control until the site is reestablished.  Any paved or unpaved road
damaged by the permittee’s use of such road, including permittee’s suppliers and
concrete trucks entering and/ or leaving the plant, shall be repaired at permittee’s
cost and expense.

4. On page 5, line 4, strike the words “the amount of $5,000" and insert the words “an
amount determined by the City to be sufficient”.

5. On page 5, line 4, after the word “site” insert the following words: “and to pay for
repairs to paved and unpaved roads damaged by permittee’s use of such roads”.

If the above amendments are adopted, I recommend that you direct that the same
amendments be made to the provisions governing temporary paving plants for consistency
purposes.

Proponents

1.  Jack Wolfe, 830 Wells Fargo Center, appeared on behalf of Dobson Bros. Construction
Company, the applicant, which has been a concrete paving utility contractor in the city for many,
many years.  Subsequent to the adoption of the ordinance for temporary concrete batch plants
which is used for new subdivisions, it became obvious to his client that maybe there was a missing
link relative to arterial paving within the city, and that is what prompted this application.  The
applicant has met with Public Works and the Law Department.  Wolfe believes that the conditions
that have been imposed in this ordinance, which are similar to those existing in the concrete batch
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plant ordinance, adequately protect the city as well as neighboring landowners.  There is going to
be a cost savings to the city, and there will definitely be the potential for the reduction in concrete
truck traffic in different parts of the city going from permanent plant sites.  

Wolfe then addressed the proposed amendments submitted by the City Attorney:

#1 would change the distance requirement from 300 feet to 600 feet.  Wolfe believes the
300' as proposed, which came from the existing ordinance, has adequately protected both
the city and the neighboring landowners.  The applicant would prefer 300 feet.  

Wolfe agreed with #2 and #3.

#4 deals with the amount of the performance bond to guarantee clean-up of the site, etc. 
Wolfe would prefer that the amount of $5,000 be left in place because he believes a
potential permittee needs to know by looking at the ordinance approximately what that
amount is going to be.  He would not be opposed to adding language such that the amount
could be different as determined by the city under extraordinary circumstances.  

Wolfe agreed with #5.  

Carlson suggested that #4 could be reworded, “the minimum amount of $5,000 or an amount
determined by the City to be sufficient.”  Wolfe indicated that he would not object.  

Bills-Strand inquired as to how long the 300' distance requirement has been in place. Wolfe did not
know.  

There was no testimony in opposition.  

Carlson asked Health Department to address the 300' versus 600' distance requirement.  Chris
Schroeder of the Health Department stated that the Health Department is recommending the 600'
distance due to concerns of noise pollution and off-site dust.  Schroeder did not know the historical
context of the 300', but the Health Department has had experience with the noise code and noise
complaints by abutting residential districts.  Carlson noted that the applicant is required to comply
with other applicable noise codes.  Schroeder stated that it has been the Health Department’s
experience that sometimes the source will comply with the code but they will still get complaints. 
Bills-Strand suggested that the Health Department could get noise complaints even at 600'.  Marvin
wondered about the decibel reading at 300'.  Schroeder indicated that the applicant would have to
comply with the noise code, which talks about the receiving land use category, i.e. residential is 65
during the day and 55 at night.  The extra 300' would provide an extra measure of protection.

Larson believes the 600' is pretty restrictive.  Schroeder reiterated that the attempt is to protect
against potential noise pollution conflicts.

Bills-Strand stated that she understands the noise issue, but in exchange there will be less truck
traffic and noise.  She’s wondering if there might be a trade-off.  Schroeder suggested that with a
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concrete plant you have the continuous noise of the mixers, etc., whereas the truck traffic would be
more of an intermittent noise.  

For comparison it was noted that 300' is the length of a football field.  In Downtown Lincoln, one
block is about 360' from center to center.  Pearson commented then that currently, you could put a
concrete plant one block away from residential or residential use.  

Carlson inquired about the deletion of the language regarding the typical hours of operation, etc. 
Rick Peo of Law Department believes this was a Planning Department view of how they were
incorporating the changes that were in the proposed draft.  The typical hours of operation didn’t
seem appropriate for city arterial street projects versus a subdivision.  Sometimes on city projects
and surfacing, there is a need for extra hours of the day to operate and potentially on holidays if it
was a time restrictive project.  Carlson understands that the city does road projects at night
sometimes, but maybe there is a different level of conflict.  Peo suggested that it depends on the
type and nature of the project.  This ordinance is for temporary projects, and it is assumed that the
hours of operation would be in the city’s requirements to the contractor.  Carlson’s specific concern
is that 55 decibels all night long may be a nuisance, although not in violation of the law.  Peo
believes it was a judgment call to delete that language.

With regard to the $5,000 bond, Peo indicated that he was attempting to address the Public Works
comments that they felt the $5,000 may not be adequate to cover both the removal of the plant and
any damages to the streets that are utilized.  They wanted to have a case-by-case analysis on the
bond amount.  The bond amount would be established by the Public Works Department.  Peo
would agree to “minimum” of $5,000.  

2.  Mark Hunzeker offered testimony in support at this time upon agreement of the Commission
members.  He suggested that the Commission needs to consider the trucks in regard to the 300'. 
A very significant part of the cost and time consumption that goes into building streets has to do
with transportation.  The ability to put a temporary plant in the area where you are doing the work
saves a lot of cross-town trucking of concrete.  In residential areas, in particular, it saves a lot of
trips of big concrete trucks through built residential neighborhoods.  If you can have the plant out at
the edge where you don’t have streets yet, you don’t have to come back through the residential
neighborhoods with the trucks.  So trying to put a 600' limit does not make sense.  

Response by the Applicant

Wolfe agreed with Mr. Hunzeker’s testimony.  300' has worked in the past for a number of years. 
He has no evidence as to why it should be changed, and the 600' may cause more problems than it
will solve.  

The impression Marvin got was that these batch plants are going to be more around the periphery. 
Wolfe agreed that as the city has grown, the arterials need to be expanded from two to four lanes
and that is where most of the work is taking place.  He also pointed out that it would not be possible
to locate a facility in the inner city because it would not be possible to comply with the 300'
separation.  Marvin wondered why 600 feet is onerous if the plants are already off on the edges of



-10-

town.  Wolfe reiterated that the city is growing and the city is behind the growth curve in terms of
expanding and widening the streets.  He believes that 600' is going to be a problem, and that 300'
is adequate, along with the other conditions in the ordinance, including the noise and emission
code requirements.  

ADMINISTRATIVE ACTION BY PLANNING COMMISSION: April 28, 2004

Larson moved approval, with amendments #2, #3 and #5 as proposed by the Law Department,
and with amendment #4 adding, “...’minimum’ of $5,000, or an amount determined by the City to be
sufficient.”, seconded by Sunderman and carried 9-0:  Larson, Marvin, Carroll, Taylor, Sunderman,
Carlson, Krieser, Pearson and Bills-Strand voting yes.  The 300' distance requirement was not
changed.  This is a recommendation to the City Council.






















